10

11

12

13

14

15

16

17

18

19

20

21

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services

Division of Policy and Operations

(Amended After Comments)

907 KAR 10:014. Outpatient hospital service coverage provisions and requirements.

RELATES TO: KRS 205.520, 42 C.F.R. 447.53

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1), 205.520(3), 205.560,
205.6310, 205.8453

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for Health and Family
Services, Department for Medicaid Services, has responsibility to administer the Medi-
caid Program. KRS 205.520 empowers the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity presented by federal

law to qualify for federal Medicaid funds[ferthe-provision-of-medical-assistance-to-Ken-
tueky's-indigent-eitizenry]. This administrative regulation establishes the Medicaid Pro-

gram service and coverage policies for outpatient hospital services[provisionsrelating-te

Section 1. Definitions. (1) “Advanced practice registered nurse” is defined by

KRS 314.011(7).

(2) “Certified social worker”’” means an individual who:

(a) Meets the requirements established in KRS 335.080; and
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(b) Has at least a master’s degree in social work.

(3) "Current procedural terminology code" or "CPT code" means a code used for re-

porting procedures and services performed by medical practitioners and published

annually by the American Medical Association in Current Procedural Terminology.

[€2)] "Department” means the Department for Medicaid Services or its designee.

(5)[€3)] "Emergency" means that a condition or situation requires an emergency ser-
vice pursuant to 42 C.F.R. 447.53.

(6)[¢4)] "Emergency medical condition" is defined by 42 U.S.C. 1395dd(e)(1).

(N)[€5)] "Enrollee” means a recipient who is enrolled with a managed care organiza-
tion["Family choices" means a benefit plan for an individual who:

(a) ls covered pursuant to:
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hyHasa-designated-package-code-of 23401 5].
(8)[¢6)] "Federal financial participation” is defined by 42 C.F.R. 400.203[*Glebal
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(9) “Individualized education program?” is defined by 34 C.F.R. 300.320.

(10) "Licensed clinical social worker" means an individual who meets the li-

censed clinical social worker requirements established in KRS 335.100.

(11) “Licensed marriage and family therapist” is defined by KRS 335.300(2).

(12) “Licensed professional clinical counselor” is defined by KRS 335.500(3).
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(13) “Licensed professional counselor associate” is defined by KRS 335.500(3).

(14) “Licensed psychological associate” means an individual who:

(a) Currently possesses a licensed psychological associate license in accord-

ance with KRS 319.010(6); and

(b) Meets the licensed psychological associate requirements established in 201

KAR Chapter 26.

(15) “Licensed psychological practitioner” means an individual who meets the

requirements established in KRS 319.053.

(16) “Licensed psychologist” means an individual who:

(a) Currently possesses a licensed psychologist license in accordance with

KRS 319.010(6); and

(b) Meets the licensed psychologist requirements established in 201 KAR

Chapter 26.

(A 7N)[€A] "Lock-in recipient” means;

(a) A recipient enrolled in the department's lock-in program pursuant to 907 KAR
1:677,_or

(b) An enrollee enrolled in a managed care organization’s lock-in program pur-

suant to 907 KAR 17:020, Section 8.

(18)[€8)] "Medical necessity" or "medically necessary" means that a covered benefit
is determined to be needed in accordance with 907 KAR 3:130.
(19)[¢9)] "Nonemergency" means that a condition or situation does not require an

emergency service pursuant to 42 C.F.R. 447.53.

(20)[¢26)] "Provider" is defined by KRS 205.8451(7)[*Optimum-choices"
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(21D)[AY)] "Recipient” is defined by KRS 205.8451(9).

(22)[(22)] "Unlisted procedure or service" means a procedure:

(a) For which there is not a specific CPT code; and

(b) Which is billed using a CPT code designated for reporting unlisted procedures or
services.

Section 2. Coverage Criteria. (1) To be covered by the department:

(a) The following[services] shall be prior authorized and meet the requirements es-
tablished in paragraph (b) of this subsection:

1. Magnetic resonance imaging[{MRHb];

2. Magnetic resonance angiogram[{MRA}];

3. Magnetic resonance spectroscopy;

4. Positron emission tomography[{PER)];

5. Cineradiography/videoradiography;

6. Xeroradiography;
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7. Ultrasound subsequent to second obstetric ultrasound;

8. Myocardial imaging;

9. Cardiac blood pool imaging;

10. Radiopharmaceutical procedures;

11. Gastric restrictive surgery or gastric bypass surgery;,

12. A procedure that is commonly performed for cosmetic purposes;

13. A surgical procedure that requires completion of a federal consent form; or

14. An unlisted procedure or service; and

(b) An outpatient hospital service, including those identified in paragraph (a) of this
subsection, shall be:

1.a. Medically necessary; and

b.[2] Clinically appropriate pursuant to the criteria established in 907 KAR 3:130; and

2.[3:] For a lock-in recipient who is:

a. Not an enrollee:

(i) Provided by the lock-in recipient’s designated hospital pursuant to 907 KAR 1:677,
or

(i)[b-] A screening or emergency service that meets the requirements of subsection
(6)(a) of this section; or

b. An enrollee:

(i) Provided by the enrollee’s designated hospital as established by the man-

aged care organization in which the enrollee is enrolled:; or

(ii) A screening or emergency service that meets the requirements of subsec-

tion (6)(a) of this section[subsection].
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(2) The prior authorization requirements established in subsection (1) of this section
shall not apply to:

(a) An emergency service,;

(b) A radiology procedure if the recipient has a cancer or transplant diagnosis code;
or

(c) A service provided to a recipient in an observation bed.

(3) A referring physician, a physician who wishes to provide a given service, or an
advanced practice registered nurse may request prior authorization from the depart-
ment.

(4) The following covered hospital outpatient services shall be furnished by or under

the supervision of a duly licensed physician, or if applicable, a duly-licensed dentist:

(a) A diagnostic service ordered by a physician;

(b) A therapeutic service[-exceptforoccupational-therapy-services-as-oceupa-

ordered by a physician];

(c) An emergency room service provided in an emergency situation as determined by
a physician; or

(d) A drug, biological, or injection administered in the outpatient hospital setting.

(5) A covered hospital outpatient service for maternity care may be provided by:

(a) An advanced practice registered nurse[(ARPRN}] who has been designated by the
Kentucky Board of Nursing as a nurse midwife; or

(b) A registered nurse who holds a valid and effective permit to practice nurse mid-

wifery issued by the Cabinet for Health and Family Services.
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(6) The department shall cover:

(a) A screening of a lock-in recipient to determine if the lock-in recipient has an
emergency medical condition; or

(b) An emergency service to a lock-in recipient if the department determines that the
lock-in recipient had an emergency medical condition when the service was provided.

Section 3. Hospital Outpatient Services Not Covered by the Department. The follow-
ing services shall not be considered a covered hospital outpatient service:

(1) An item or service that does not meet the requirements established in Section
2(1) of this administrative regulation;

(2) A service for which:

(a) An individual has no obligation to pay; and

(b) No other person has a legal obligation to pay;

(3) A medical supply or appliance, unless it is incidental to the performance of a pro-
cedure or service in the hospital outpatient department and included in the rate of pay-
ment established by the Medical Assistance Program for hospital outpatient services;

(4) A drug, biological, or injection purchased by or dispensed to a recipient[patient];

(5) A routine physical examination;[e#]

(6) A nonemergency service, other than a screening in accordance with Section
2(6)(a) of this administrative regulation, provided to a lock-in recipient:

(a)[%] In an emergency department of a hospital; or

(b)[2:] If provided by a hospital that is not the lock-in recipient's designated hospital:

1. Pursuant to 907 KAR 1:677_if the recipient is not an enrollee; or

2. As established by the managed care organization in which the lock-in recipi-
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ent is enrolled if the lock-in recipient is an enrollee

[(A-Occupationaltherapy-services].

Section 4. Therapy Limits. (1) Speech language pathology services[therapy] shall be

limited to twenty (20) servicel:

&) Fen{10)] visits per calendar year per[twelve(12)-monthsfora] recipient[-ef-the
lobal Cho I ; I ;

b Thirty (30) visi ve (12 he f .  the:

. I . hoi I ; I ;

. . hoi I ; I I

(2) Physical therapy services shall be limited to twenty (20) servicel:
(a)-Fifteen{15)] visits per calendar year per[twelve{12}meonthsfora] recipient[ef-the
lobal Cho I ; I ;

) Thirty (30} visi ve (12 he f .  the:

. I . hoi I ; I ;

. . hoi | ; I !

(3) Occupational therapy services shall be limited to twenty (20) service visits

per calendar year per recipient.

(4) A service in excess of the limits established in subsection (1) and (2) of this sec-

tion shall be approved if the service in excess of the limits is determined to be medically

necessary by the:

(a) Department if the recipient is not enrolled with a managed care organization; or

(b) Manaqged care organization in which the enrollee is enrolled if the recipient is an

enrollee[Fhe-therapy-limits-established-in-subsections{1)-and(2)-of this-section-shall-be

10
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907 KAR 1:563].

(B5)[4)]|[Execeptiorrecipients-underage-twenty-ene-(21);] Prior authorization by the

department shall be required for each service visit that exceeds the limit established in

subsections (1) and (2) of this section for a recipient who is not enrolled with a managed
care organization[{5)}TFhe-limits-established-in-subsections{1)-and{2)-of this-section
shallbnotapph-to-arecipientundertwenty-one-(2H-years-olage].

Section 5. Behavioral Health Services. (1) The following behavioral health ser-

vices shall be covered:

(a) Intensive outpatient program services;

(b) Partial hospitalization:

(c) Individual outpatient therapy; or

(d) Group outpatient therapy.

(2)(a) Intensive outpatient program services shall be provided by a team that

includes at least two (2) of the following:

1. Alicensed psychologqist:

2. A licensed professional clinical counselor;

11
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3. Alicensed clinical social worker:

4. A licensed marriage and family therapist:

5. A physician:

6. A psychiatrist;

7. An advanced practice registered nurse;

8. A licensed psychological practitioner:

9. A licensed psychological associate working under the supervision of a li-

censed psychologist;

10. A licensed professional counselor associate working under the supervision

of alicensed professional clinical counselor:

11. A certified social worker working under the supervision of a licensed clini-

cal social worker:

12. A marriage and family therapy associate working under the supervision of a

licensed marriage and family therapist; or

13. A physician assistant working under the supervision of a physician.

(b) Intensive outpatient program services shall:

1. Be an alternative to inpatient hospitalization or partial hospitalization for a

mental health or substance use disorder;

2. Offer a multi-modal, multi-disciplinary structured outpatient treatment pro-

gram that is significantly more intensive than individual outpatient therapy, group

outpatient therapy, or family outpatient therapy;

3. Be provided at least three (3) hours per day at least three (3) days per week;

and

12
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4. Include:

a. Individual outpatient therapy, group outpatient therapy, or family outpatient

therapy unless contraindicated:

b. Crisis intervention: or

c. Psycho-education.

(c) During psycho-education the recipient or recipient’s family member shall

be:

1. Provided with knowledge regarding the recipient’s diagnosis, the causes of

the condition, and the reasons why a particular treatment might be effective for

reducing symptoms: and

2. Taught how to cope with the recipient’s diagnosis or condition in a success-

ful manner.

(d) An intensive outpatient program services treatment plan shall:

1. Be individualized:; and

2. Focus on stabilization and transition to a lesser level of care.

(e) To provide intensive outpatient program services, an outpatient hospital

shall have:

1. Access to a board-certified or board-eligible psychiatrist for consultation;

2. Access to a psychiatrist, other physician, or advanced practiced registered

nurse for medication management;

3. Adequate staffing to ensure a minimum recipient-to-staff ratio of four (4) re-

cipients to one (1) staff person;

4. The capacity to provide services utilizing a recognized intervention protocol

13
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based on recovery principles:

5. The capacity to employ staff authorized to provide intensive outpatient pro-

gram services in accordance with this section and to coordinate the provision of

services among team members:

6. The capacity to provide the full range of intensive outpatient program ser-

vices as stated in this paragraph:

7. Demonstrated experience in serving individuals with behavioral health dis-

orders;

8. The administrative capacity to ensure quality of services;

9. A financial management system that provides documentation of services

and costs; and

10. The capacity to document and maintain individual case records.

(f) Intensive outpatient program services shall be provided in a setting with a

minimum recipient-to-staff ratio of four (4) to one (1).

(3)(a) Partial Hospitalization shall be provided by:

1. Alicensed psychologqist:

2. A licensed professional clinical counselor;

3. Alicensed clinical social worker:

4. A licensed marriage and family therapist;

5. A physician;

6. A psychiatrist;

7. An advanced practice reqgistered nurse;

8. A licensed psychological practitioner:

14
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9. Alicensed psychological associate working under the supervision of a li-

censed psychologist;

10. A licensed professional counselor associate working under the supervision

of alicensed professional clinical counselor;

11. A certified social worker working under the supervision of a licensed clini-

cal social worker:

12. A marriage and family therapy associate working under the supervision of a

licensed marriage and family therapist: or

13. A physician assistant working under the supervision of a physician.

(b) Partial hospitalization shall be a short-term (average of four (4) to six (6)

weeks), less than twenty-four (24)-hour, intensive treatment program for an indi-

vidual who is experiencing significant impairment to daily functioning due to a

substance use disorder, a mental health disorder, or co-occurring mental health

and substance use disorders.

(c) Partial Hospitalization may be provided to an adult or a child.

(d) Admission criteria for partial hospitalization shall be based on an inability

to adequately treat the recipient through community-based therapies or intensive

outpatient services.

(e) A partial hospitalization program shall consist of individual outpatient ther-

apy, group outpatient therapy, family outpatient therapy, or medication manage-

ment.

()1. The department shall not reimburse for educational, vocational, or job

training services that may be provided as part of partial hospitalization.

15
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2. An outpatient hospital’s partial hospitalization program shall have an agree-

ment with the local educational authority to come into the program to provide all

educational components and instruction which are not Medicaid billable or reim-

bursable.

3. The department shall not reimburse for services identified in a Medicaid-

eligible child’s individualized education program.

(q) Partial hospitalization shall typically be:

1. Provided for a lesser number of hours per day and days per week than day

treatment; and

2. Focused on one (1) primary presenting problem (i.e. substance use, sexual

reactivity, etc.).

(h) An outpatient hospital’s partial hospitalization program shall:

1. Include the following personnel for the purpose of providing medical care if

necessary:

a. An advanced practice reqgistered nurse;

b. A physician assistant or physician available on site; and

c. A board-certified or board-eligible psychiatrist available for consultation;

and

2. Have the capacity to:

a. Provide services utilizing a recognized intervention protocol based on re-

covery principles:

b. Employ required practitioners and coordinate service provision among ren-

dering practitioners:; and

16
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c. Provide the full range of services included in the scope of partial hospitaliza-

tion established in this subsection.

(4)(a) Individual outpatient therapy shall be provided by:

1. Alicensed psycholoqgist;

2. A licensed professional clinical counselor:

w

. Alicensed clinical social worker:

SN

. A licensed marriage and family therapist:

5. A physician;

[o2]

. A psychiatrist;:

7. An advanced practice registered nurse;

8. A licensed psychological practitioner;

9. A licensed psychological associate working under the supervision of a li-

censed psychologist;

10. A licensed professional counselor associate working under the supervision

of a licensed professional clinical counselor;

11. A certified social worker working under the supervision of a licensed clini-

cal social worker:

12. A marriage and family therapy associate working under the supervision of a

licensed marriage and family therapist; or

13. A physician assistant working under the supervision of a physician.

(b) Individual outpatient therapy shall:

1. Be provided to promote the:

a. Health and wellbeing of the individual: or

17
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b. Recovery from a substance related disorder;

2. Consist of:

a. A face-to-face, one-on-one encounter between the provider and recipient;

and

b. A behavioral health therapeutic intervention provided in accordance with the

recipient’s identified treatment plan;

3. Be aimed at:

a. Reducing adverse symptoms:

b. Reducing or eliminating the presenting problem of the recipient; and

c. Improving functioning:; and

4. Not exceed three (3) hours per day.

(5)(a) Group outpatient therapy provided by:

1. A licensed psycholoqgist;

2. A licensed professional clinical counselor;

w

. Alicensed clinical social worker:;

I

. A licensed marriage and family therapist;

5. A physician;

[o2]

. A psychiatrist;

7. An advanced practice registered nurse;

8. A licensed psychological practitioner:

9. A licensed psychological associate working under the supervision of a li-

censed psychologist;

10. A licensed professional counselor associate working under the supervision

18
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of a licensed professional clinical counselor:

11. A certified social worker working under the supervision of a licensed clini-

cal social worker;

12. A marriage and family therapy associate working under the supervision of a

licensed marriage and family therapist: or

13. A physician assistant working under the supervision of a physician;

(b)1. Group outpatient therapy shall:

a. Be provided to promote the:

(i) Health and wellbeing of the individual; or

(ii) Recovery from a substance related disorder;

b. Consist of a face-to-face behavioral health therapeutic intervention provided

in accordance with the recipient’s identified treatment plan;

c. Be provided to a recipient in a group setting:

(i) Of nonrelated individuals: and

(ii) Not to exceed eight (8) individuals in size;

d. Center on goals including building and maintaining healthy relationships,

personal goals setting, and the exercise of personal judgment;

e. Not include physical exercise, a recreational activity, an educational activity,

or a social activity; and

f. Not exceed three (3) hours per day.

2. The group shall have a:

a. Deliberate focus; and

b. Defined course of treatment.

19
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3. The subject of a group receiving group outpatient therapy shall be related to

each recipient participating in the group.

4. The provider shall keep individual notes regarding each recipient within the

group and within each recipient’s health record.

Section 6. No Duplication of Service. (1) The department shall not reimburse for a

service provided to a recipient by more than one (1) provider of any program in which

the service is covered during the same time period.

(2) For example, if a recipient is receiving speech therapy from a speech-lanquage

patholoqist enrolled with the Medicaid Program, the department shall not reimburse for

speech therapy provided to the same recipient during the same time period via the out-

patient hospital services program.

Section 7.[6-] Records Maintenance, Protection, and Security. (1)(a) A provider shall

maintain a current health record for each recipient.

(b)1. A health record shall document each service provided to the recipient including

the date of the service and the signature of the individual who provided the service.

2. The individual who provided the service shall date and sign the health record on

the date that the individual provided the service.

(2)(a) Except as established in paragraph (b) of this subsection, a provider shall

maintain a health record regarding a recipient for at least five (5) years from the date of

the service or until any audit dispute or issue is resolved beyond five (5) years.

(b) If the Secretary of the United States Department of Health and Human Services

requires a longer document retention period than the period referenced in paragraph (a)

of this section, pursuant to 42 C.F.R. 431.17, the period established by the secretary

20
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shall be the required period.

(3) A provider shall comply with 45 C.F.R. Part 164.

Section 8.[#%] Medicaid Program Participation Compliance. (1) A provider shall com-

ply with:

(a) 907 KAR 1:671;

(b) 907 KAR 1:672; and

(c) All applicable state and federal laws.

(2)(a) If a provider receives any duplicate payment or overpayment from the depart-

ment, reqardless of reason, the provider shall return the payment to the department.

(b) Failure to return a payment to the department in accordance with paragraph (a) of

this section may be:

1. Interpreted to be fraud or abuse; and

2. Prosecuted in accordance with applicable federal or state law.

Section 9.[8:] Third Party Liability. A provider shall comply with KRS 205.622.

Section 10.[9-] Use of Electronic Signatures. (1) The creation, transmission, storage,

and other use of electronic signatures and documents shall comply with the require-

ments established in KRS 369.101 to 369.120.

(2) A provider that chooses to use electronic signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the provider's employees, officers, agents, or contrac-

tors;

2. ldentify each electronic signature for which an individual has access; and

3. Ensure that each electronic signature is created, transmitted, and stored in a se-
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cure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each individual using an electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the individual has been naotified of his responsi-

bility in allowing the use of the electronic signature; and

(c) Provide the department with:

1. A copy of the provider's electronic signature policy:;

2. The signed consent form; and

3. The original filed signature immediately upon request.

Section 11.[40-] Auditing Authority. The department shall have the authority to audit

any claim or medical record or documentation associated with any claim or medical rec-

ord.

Section 12.[41.] Federal Approval and Federal Financial Participation. The depart-

ment’s coverage of services pursuant to this administrative requlation shall be contin-

gent upon:

(1) Receipt of federal financial participation for the coverage; and

(2) Centers for Medicare and Medicaid Services’ approval for the coverage.

Section 13.[42.] Appeals. (1) An appeal of an adverse action by the department re-

garding a service and a recipient who is not enrolled with a managed care organization

shall be in accordance with 907 KAR 1:563.

(2) An appeal of an adverse action by a managed care organization regarding a ser-

vice and an enrollee shall be in accordance with 907 KAR 17:010.
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Administrative Regulation: 907 KAR 10:014
Contact Person: Stuart Owen

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative regulation establish-
es the Medicaid Program coverage provisions and requirements regarding outpatient
hospital services.

(b) The necessity of this administrative regulation: The administrative regulation is
necessary to establish the Medicaid Program coverage provisions and requirements re-
garding outpatient hospital services.

(c) How this administrative regulation conforms to the content of the authorizing stat-
utes: This administrative regulation conforms to the content of the authorizing statutes
by establishing the Medicaid Program coverage provisions and requirements regarding
outpatient hospital services.

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation conforms to the content of
the authorizing statutes by establishing the Medicaid Program coverage provisions and
requirements regarding outpatient hospital services.

(2) If this is an amendment to an existing administrative regulation, provide a brief
summary of:

(a) How the amendment will change this existing administrative regulation: The pri-
mary amendment sets a uniform limit [of twenty (20) physical therapy service visits or
speech pathology service visits per recipient per calendar year] in lieu of the existing
varied limits ranging from ten (10) to thirty (30) visits per recipient per month based on
the benefit plan of the given recipient. The amendment preserves the existing option for
recipients to receive services above the limits if additional services are medically neces-
sary and prior authorized. Additional amendments include deleting references to the
four (4) Medicaid benefit plans — comprehensive choices, family choices, global choic-
es, and optimum choices — to which Medicaid recipients have been assigned for the
past several years; establishing that the Department for Medicaid Services (DMS) will
not reimburse for the same service provided to the same recipient by two (2) different
providers at the same time; inserting records maintenance and relate confidentiality of
medical records requirements; establishing that if third party liability exists for a given
recipient that the provider is to bill the third party; establishing electronic signature re-
quirements; and establishing that the provisions in the administrative regulation are con-
tingent upon federal approval and federal funding; and inserting an appeals section for
recipients regarding services being denied. The amendment after comments adds oc-
cupational therapy services to the scope of services covered in outpatient hospitals;
clarifies the definition of “lock-in recipient” by establishing that the criteria for being in a
managed care organization’s lock-in program is as established in the relevant managed
care organization administrative regulation (907 KAR 17:020, Section 8) rather than
DMS'’s lock-in program administrative regulation (907 KAR 1:677); adds certain behav-
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ioral health services (intensive outpatient program services, partial hospitalization, indi-
vidual outpatient therapy, and group outpatient therapy) to the scope of Medicaid cover-
age of outpatient hospital services; inserts definitions related to the behavioral health
services; and adds other clarifying language regarding lock-in program provisions and
managed care organizations.

(b) The necessity of the amendment to this administrative regulation: Replacing the
varying speech pathology service and physical therapy service limits with a uniform limit
of twenty (20) service visits per recipient per calendar year is necessary to synchronize
the Department for Medicaid Services’ coverage of services with the alternative benefit
plan established by DMS to be effective January 1, 2014. An alternative benefit plan is
mandated by the Affordable Care Act for any state which adds the Medicaid "expansion
group” to its eligibility groups. The alternative benefit plan is the array of benefits availa-
ble to the expansion group and must be based on a "benchmark” or "benchmark
equivalent plan.” There are four (4) acceptable such plans as established by 42 C.F.R.
440.330 and 42 U.S.C. 1396u-7(b). The four (4) are: The benefit plan provided by the
Federal Employees Health Benefit plan Standard Blue Cross/Blue Shield Provider Op-
tion; The state employer health coverage that is offered and generally available to state
employees; The health insurance plan offered through the Health Maintenance Organi-
zation (HMO) with the largest insured commercial non-Medicaid enrollment in the state;
and Secretary-approved coverage, which is a benefit plan that the secretary has deter-
mined to provider coverage appropriate to meet the needs of the population provided
that coverage. States are required to cover every service in the given alternative benefit
plan and may not pick and choose services from different alternative benefit plan op-
tions. Kentucky selected a benchmark plan that is in the category of Health and Human
Services Secretary-approved coverage. The specific plan is the Anthem Blue Cross
Blue Shield Small Group Provider Preferred Option (PPO). As this plan sets a therapy
service limit of twenty (20) visits per recipient per calendar year, DMS is adopting the
same limit. Also, DMS is adopting the same benefit plan for all Medicaid recipients
(those eligible under the "old" rules as well as under the "new" rules.) Consequently,
DMS is concurrently repealing the administrative regulation which establishes the four
(4) benefit plans — comprehensive choices, family choices, global choices, and optimum
choices — to which Medicaid recipients have been assigned for the past several years.
The four (4) benefit plans vary little and DMS is establishing one (1) benefit plan for all
Medicaid recipients including the new groups mandated or authorized by the Affordable
Care Act. Additionally, there is an administrative and Medicaid Management Information
System (MMIS) burden associated with preserving different plans as well as an admin-
istrative burden on providers and managed care organizations. Given that the plans
vary little it is impractical if not inefficient to preserve the plans. The no duplication of
service amendment, the amendment requiring providers to comply with Medicaid pro-
gram patrticipation requirements established in 907 KAR 1:671 and 907 KAR 1:672, and
the third party liability requirement is necessary to maintain program integrity and pre-
vent the misuse of taxpayer revenues. The electronic signature requirements are nec-
essary to allow providers to use electronic signature and ensure that they comply with
the requirements established for such in Kentucky law. Establishing that the provisions
in the administrative regulation are contingent upon federal approval and federal funding
IS necessary to protect Kentucky taxpayer revenues from being spent if no federal fund-
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ing is provided. Establishing an appeals section for recipients is necessary to reinforce
that recipients have appeals’ rights regarding services being denied. The amendment
after comments to include occupational therapy in the scope of covered outpatient hos-
pital services is necessary to broaden the Medicaid occupational therapy provider base
to help the Medicaid Program meet the recipient demand for services. The amendments
regarding “lock-in” and managed care organizations are necessary to clarify that man-
aged care organization’s lock-in criteria (pursuant to 907 KAR 17:020, Section 8) may
differ from DMS’s provided that the managed care organization’s criteria has been ap-
proved by DMS. Expanding the scope of outpatient hospital services to include certain
behavioral health services is necessary to help meet Medicaid recipient demand for the
services.

(c) How the amendment conforms to the content of the authorizing statutes: The
amendment conforms to the content of the authorizing statutes by comporting with fed-
eral requirements, enhancing the integrity of the Medicaid Program, and protecting tax-
payer revenues. The amendment after comments will conform to the content of the au-
thorizing statutes by helping ensure Medicaid recipient access to care and by clarifying
policy.

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: The amendment will assist in the effective administration
of the authorizing statutes by comporting with federal requirements, enhancing the in-
tegrity of the Medicaid Program, and protecting taxpayer revenues. The amendment af-
ter comments will assist in the effective administration of the authorizing statutes by
helping ensure Medicaid recipient access to care and by clarifying policy.

(3) List the type and number of individuals, businesses, organizations, or state and
local government affected by this administrative regulation: Outpatient hospitals will be
affected by the amendment as will Medicaid recipients who receive physical therapy
services or speech pathology services via the outpatient hospital program. Currently,
there are 106 hospitals located in Kentucky and participating in the Medicaid Program.
Over 20,000 Medicaid recipients received physical therapy services via the outpatient
hospital program in the most recently completed state fiscal year. Over 4,300 Medicaid
recipients received speech pathology services via the outpatient hospital program in the
most recently completed state fiscal year. Occupational therapists and occupational
therapy assistants will be affected by the amendment after comments.

(4) Provide an analysis of how the entities identified in question (3) will be impacted
by either the implementation of this administrative regulation, if new, or by the change, if
it is an amendment, including:

(a) List the actions that each of the regulated entities identified in question (3) will
have to take to comply with this administrative regulation or amendment. No action is
required of regulated entities or individuals.

(b) In complying with this administrative regulation or amendment, how much will it
cost each of the entities identified in question (3). No cost is imposed on regulated enti-
ties or individuals.

(c) As a result of compliance, what benefits will accrue to the entities identified in
question (3). Outpatient hospitals will benefit from a simpler service limit structure as
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there will be one limit for all rather than variances due to four (4) different benefit plans.
Medicaid recipients will benefit from occupational therapy being covered in the outpa-
tient hospital setting and occupational therapists and occupational therapy assistants
will benefit from being able to provide Medicaid-covered services in outpatient hospitals.

(5) Provide an estimate of how much it will cost to implement this administrative regu-
lation:

(a) Initially: DMS cannot accurately predict the future utilization of outpatient hospital
services, but in the most recently completed state fiscal year DMS spent approximately
$77 million (state and federal funds combined) on outpatient hospital services to recipi-
ents not enrolled with a managed care organization while managed care organizations
(MCOs) in aggregate spent almost $455.4 million (state and federal funds combined.)
Of the nearly $77 million spent by DMS on outpatient hospital services, over $1.2 million
(state and federal funds combined) was spent on physical therapy services; and over
$596,000 was spent on speech pathology services. Of the almost $455.4 million spent
by MCOs in aggregate on outpatient hospital services, almost $6.9 million was spent on
physical therapy services and over $1.9 million was spent on speech pathology ser-
vices.

(b) On a continuing basis: Please see the response to question (a).

(6) What is the source of the funding to be used for the implementation and enforce-
ment of this administrative regulation: The sources of revenue to be used for implemen-
tation and enforcement of this administrative regulation are federal funds authorized un-
der Title XIX of the Social Security Act and matching funds of general fund appropria-
tions.

(7) Provide an assessment of whether an increase in fees or funding will be neces-
sary to implement this administrative regulation, if new, or by the change if it is an
amendment: No fee nor funding increase is necessary to implement the administrative
regulation.

(8) State whether or not this administrative regulation establishes any fees or directly
or indirectly increases any fees: The administrative regulation neither establishes nor
increases any fee.

(9) Tiering: Is tiering applied? Tiering is not applied as the requirements apply equally
to the regulated entities.
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FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate. 42 C.F.R. 440.210
and 42 C.F.R. 440.220.

2. State compliance standards. KRS 205.520(3) states: "Further, it is the policy of the
Commonwealth to take advantage of all federal funds that may be available for medical
assistance. To qualify for federal funds the secretary for health and family services may
by regulation comply with any requirement that may be imposed or opportunity that may
be presented by federal law. Nothing in KRS 205.510 to 205.630 is intended to limit the
secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal mandate. Medicaid pro-
grams are required to cover outpatient hospital services.

4. Will this administrative regulation impose stricter requirements, or additional or dif-
ferent responsibilities or requirements, than those required by the federal mandate? The
administrative regulation does not impose stricter than federal requirements.

5. Justification for the imposition of the stricter standard, or additional or different re-

sponsibilities or requirements. The administrative regulation does not impose stricter
than federal requirements.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government (including cities, coun-
ties, fire departments, or school districts) will be impacted by this administrative regula-
tion? The Department for Medicaid Services will be affected by this administrative regu-
lation.

2. ldentify each state or federal regulation that requires or authorizes the action taken
by the administrative regulation. This administrative regulation authorizes the action
taken by this administrative regulation.

3. Estimate the effect of this administrative regulation on the expenditures and reve-
nues of a state or local government agency (including cities, counties, fire departments,
or school districts) for the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation generate for the state or lo-
cal government (including cities, counties, fire departments, or school districts) for the
first year? Some hospitals are owned by local government entities, but DMS is unable to
accurately predict the impact of this amendment as revenues will depend on utilization
of services. Given that more individuals will be eligible for Medicaid services (not as a
result of the amendment to this administrative regulation though) utilization is expected
to increase; thus, an increase in revenues is a logical expectation.

(b) How much revenue will this administrative regulation generate for the state or lo-
cal government (including cities, counties, fire departments, or school districts) for sub-
sequent years? Please see the response to question (b).

(c) How much will it cost to administer this program for the first year? DMS cannot
accurately predict the future utilization of outpatient hospital services, but in the most
recently completed state fiscal year DMS spent approximately $77 million (state and
federal funds combined) on outpatient hospital services to recipients not enrolled with a
managed care organization while managed care organizations (MCOs) in aggregate
spent almost $455.4 million (state and federal funds combined.) Of the nearly $77 mil-
lion spent by DMS on outpatient hospital services, over $1.2 million (state and federal
funds combined) was spent on physical therapy services; and over $596,000 was spent
on speech pathology services. Of the almost $455.4 million spent by MCOs in aggre-
gate on outpatient hospital services, almost $6.9 million was spent on physical therapy
services and over $1.9 million was spent on speech pathology services.

(d) How much will it cost to administer this program for subsequent years? Please
see the response to question (c).

Note: If specific dollar estimates cannot be determined, provide a brief narrative to
explain the fiscal impact of the administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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